
§ 156.280 Segregation of funds for abortion services. 

(a) State opt-out of abortion coverage. A QHP issuer must comply with a State law that prohibits

abortion coverage in QHPs.

(b) Termination of opt out. A QHP issuer may provide coverage of abortion services through the

Exchange in a State described in paragraph (a) of this section if the State repeals such law.

(c) Voluntary choice of coverage of abortion services. Notwithstanding any other provision of

title I of the Affordable Care Act (or any other amendment made under that title):

(1) Nothing in title I of the Affordable Care Act (or any amendments by that title) shall be

construed to require a QHP issuer to provide coverage of services described in paragraph (d) of

this section as part of its essential health benefits, as described in section 1302(b) of the

Affordable Care Act, for any plan year.

(2) Subject to paragraphs (a) and (b) of this section, the QHP issuer must determine whether or

not the QHP provides coverage of services described in paragraph (d) of this section as part of

such benefits for the plan year.

(d) Abortion services—(1) Abortions for which public funding is prohibited. The services

described in this paragraph are abortion services for which the expenditure of Federal funds

appropriated for HHS is not permitted, based on the law in effect 6 months before the beginning

of the plan year involved.

(2) Abortions for which public funding is allowed. The services described in this paragraph are

abortion services for which the expenditure of Federal funds appropriated for HHS is permitted,

based on the law in effect 6 months before the beginning of the plan year involved.

(e) Prohibition on the use of Federal funds. (1) If a QHP provides coverage of services described

in paragraph (d)(1) of this section, the QHP issuer must not use any amount attributable to any of

the following for the purposes of paying for such services:

(i) The credit under section 36B of the Code and the amount (if any) of the advance payment of

the credit under section 1412 of the Affordable Care Act;

(ii) Any cost-sharing reduction under section 1402 of the Affordable Care Act and the amount (if

any) of the advance payments of the reduction under section 1412 of the Affordable Care Act.

(2) Establishment of allocation accounts. In the case of a QHP to which paragraph (e)(1) of this

section applies, the QHP issuer must:

(i) Collect from each enrollee in the QHP (without regard to the enrollee's age, sex, or family

status) a separate payment for each of the following:

(A) An amount equal to the portion of the premium to be paid directly by the enrollee for

coverage under the QHP of services other than services described in (d)(1) of this section (after



reductions for credits and cost-sharing reductions described in paragraph (e)(1) of this section);

and

(B) An amount equal to the actuarial value of the coverage of services described in paragraph (d)

(1) of this section.

(ii) An issuer will be considered to satisfy the obligation in paragraph (e)(2)(i) of this section if it

sends the policy holder a single monthly invoice or bill that separately itemizes the premium

amount for coverage of abortion services described in paragraph (d)(1) of this section; sends the

policy holder a separate monthly bill for these services; or sends the policy holder a notice at or

soon after the time of enrollment that the monthly invoice or bill will include a separate charge

for such services, and specifies the charge.

(iii) Deposit all such separate payments into separate allocation accounts as provided in

paragraph (e)(3) of this section. In the case of an enrollee whose premium for coverage under the

QHP is paid through employee payroll deposit, the separate payments required under paragraph

(e)(2)(i) of this section shall each be paid by a separate deposit.

(3) Segregation of funds. (i) The QHP issuer to which paragraph (e)(1) of this section applies

must establish allocation accounts described in paragraph (e)(3)(ii) of this section for enrollees

receiving the amounts described in paragraph (e)(1) of this section.

(ii) Allocation accounts. The QHP issuer to which paragraph (e)(1) of this section applies must

deposit:

(A) All payments described in paragraph (e)(2)(i)(A) of this section into a separate account that

consists solely of such payments and that is used exclusively to pay for services other than the

services described in paragraph (d)(1) of this section;

(B) All payments described in paragraph (e)(2)(i)(B) of this section into a separate account that

consists solely of such payments and that is used exclusively to pay for services described in

paragraph (d)(1) of this section.

(4) Actuarial value. The QHP issuer must estimate the basic per enrollee, per month cost,

determined on an average actuarial basis, for including coverage under the QHP of services

described in paragraph (d)(1) of this section. In making such an estimate, the QHP issuer:

(i) May take into account the impact on overall costs of the inclusion of such coverage, but may

not take into account any cost reduction estimated to result from such services, including prenatal

care, delivery, or postnatal care;

(ii) Must estimate such costs as if such coverage were included for the entire population covered;

and

(iii) May not estimate such a cost at less than one dollar per enrollee, per month.

(5) Ensuring compliance with segregation requirements. (i) Subject to paragraph (e)(5)(iv) of this

section, the QHP issuer must comply with the efforts or direction of the State health insurance



commissioner to ensure compliance with this section through the segregation of QHP funds in

accordance with applicable provisions of generally accepted accounting requirements, circulars

on funds management of the Office of Management and Budget and guidance on accounting of

the Government Accountability Office.

(ii) Each QHP issuer that participates in an Exchange and offers coverage for services described

in paragraph (d)(1) of this section should, as a condition of participating in an Exchange, submit a

plan that details its process and methodology for meeting the requirements of section 1303(b)(2)

(C), (D), and (E) (hereinafter, “segregation plan”) to the State health insurance commissioner.

The segregation plan should describe the QHP issuer's financial accounting systems, including

appropriate accounting documentation and internal controls, that would ensure the segregation of

funds required by section 1303(b)(2)(C), (D), and (E), and should include:

(A) The financial accounting systems, including accounting documentation and internal controls,

that would ensure the appropriate segregation of payments received for coverage of services

described in paragraph (d)(1) of this section from those received for coverage of all other

services;

(B) The financial accounting systems, including accounting documentation and internal controls,

that would ensure that all expenditures for services described in paragraph (d)(1) of this section

are reimbursed from the appropriate account; and

(C) An explanation of how the QHP issuer's systems, accounting documentation, and controls

meet the requirements for segregation accounts under the law.

(iii) Each QHP issuer participating in the Exchange must provide to the State insurance

commissioner an annual assurance statement attesting that the plan has complied with section

1303 of the Affordable Care Act and applicable regulations.

(iv) Nothing in this clause shall prohibit the right of an individual or QHP issuer to appeal such

action in courts of competent jurisdiction.

(f) Rules relating to notice—(1) Notice. A QHP that provides for coverage of services in

paragraph (d)(1) of this section, must provide a notice to enrollees, only as part of the summary

of benefits and coverage explanation, at the time of enrollment, of such coverage.

(2) Rules relating to payments. The notice described in paragraph (f)(1) of this section, any

advertising used by the QHP issuer with respect to the QHP, any information provided by the

Exchange, and any other information specified by HHS must provide information only with

respect to the total amount of the combined payments for services described in paragraph (d)(1)

of this section and other services covered by the QHP.

(g) No discrimination on basis of provision of abortion. No QHP offered through an Exchange

may discriminate against any individual health care provider or health care facility because of its

unwillingness to provide, pay for, provide coverage of, or refer for abortions.



(h) Application of State and Federal laws regarding abortions—(1) No preemption of State laws

regarding abortion. Nothing in the Affordable Care Act shall be construed to preempt or

otherwise have any effect on State laws regarding the prohibition of (or requirement of) coverage,

funding, or procedural requirements on abortions, including parental notification or consent for

the performance of an abortion on a minor.

(2) No effect on Federal laws regarding abortion. Nothing in the Affordable Care Act shall be

construed to have any effect on Federal laws regarding:

(i) Conscience protection;

(ii) Willingness or refusal to provide abortion; and

(iii) Discrimination on the basis of the willingness or refusal to provide, pay for, cover, or refer

for abortion or to provide or participate in training to provide abortion.

(3) No effect on Federal civil rights law. Nothing in section 1303(c) of the Affordable Care Act

shall alter the rights and obligations of employees and employers under Title VII of the Civil

Rights Act of 1964.

(i) Application of emergency services laws. Nothing in the Affordable Care Act shall be construed

to relieve any health care provider from providing emergency services as required by State or

Federal law, including section 1867 of the Act (popularly known as “EMTALA”).

[77 FR 18469, Mar. 27, 2012, as amended at 84 FR 71710, Dec. 27, 2019; 85 FR 2888, Jan. 17,

2020; 85 FR 27629, May 8, 2020; 86 FR 53506, Sept. 27, 2021] 


